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OPIRION OF THE ATTORNEY GERERAL

Powers of the NMih Com-
‘!lt::ﬂ:;:, n’ summary of the Q walfi-

enlions of Voters,
ATTORNAY GENERAL'S OFFIOR,
Wagnixorox, June 13, 1867,
The Prosident—8ir: On the g4th alvimo, 1 had
the honor to trpoemit for your conslderation my
me OF the questions arising under
m-m‘on ..p;::.;:?pn Adie mu%nn referred to, 1 now

anlon of Uke remaluing quos.

1o Bive ioh i military commanders re-

upon which ¥
tiome.
'%’C‘Wm powers and dutles of these com-
manders, .
riginal act recites in its préamble that vno

T'i"&.'{. governments of ndequals prolsction
gor life or property exist” in those -ten Stoles, and
3hat $it is pecwsenry that peace and good order
should bs enforoed’ in thote Staten vuntl loyail
and republican State goyernments can be legnlly
establisned." s these Blate

Tha first and second seotlona divide these States
into five military distrigts, subject to the milliary
suthority of the United Stales an thereinnftar pre-
seribed, And maxe it the duaty of the Presidsot to
astign, from the oMcers of the army, & genoral ofM-
ger 1o the command of ench diatriot, and to farilsh
Rhim with a military force to perform his duties and
enforee his authority within his district,

The third seotion declares That 1t shall be the
duty of each officer od na aforesaid to protect
&1l persons in th-ir rights of person and property,
to suppress insurreotion, disorder And violence,
and o pupish, or caose to be punished, all distarp-
ers of the public peace and criminsls, and to this
end he may allow local eivil tribunals to inke ju.
risdiction of and try offenders, or, wWhea in his

dgment It may be nécessary for the trial of of-
f. ors, ho shnll have power Lo orgamzs military
gommissions or tribunals for thai pun ; and
all intsrference ander color of State authority with
the exerclee of military authority noder this st
shall be null and vold."

The fourth seotion provides “That all persons

t under military arrest by virtue of thisnetaball

tried without nunecessary delay, snd no cruel
orunasusl punishment shall be tnflicted; and no
sentence of suy military commisalon or tribyunal
hereby authorized, affecting the lite or liberiy of
any person, shall be exsonted until it is approved
by the officer ip command of the district, and the
Iaws and regulations for the government of the
army shall not be affected by this nat, except in so
far is ibey conflict with its provisions: Provided,
That no sentence of death under the provisions of
this not shall be carried (nto effoct without the ap-
praval of the President.”

The fifth section declnres the gunlification of
woters In all elections, as well to trame the new
constitutlon for each Sinte as in the elections to be
held under the provissional government antl the
new State constitution is ratitied by Uongress, and
also fixes i1he qualitications of the delegates to
frame Lhe new constitution.

The sixth eagtion proyides “That until the people
of said rebel Stotes shail be by lnw admitted to
representation in the Congress of the United
States; nny civil governments which may exist
therein shall be deemed provisional only, and In
all respects subject to the paramount authority of
the United States at any time to abolish, modify,
control or supersede the same ; and in all slections
to an ¢Mee under such provisional governments,
all persons shall be entitled to vole, and none
others, who are entitiad to vote under the pro-
visions of the fifth section of this act; and no
person shall be elegible to any office nnder any
such proyvisional governments who would be dis-
qualitied jr_om heldiog oll:lqo under the provisions
Gi the third article i sald constitutional amend-
ment,'

The duties devolyved upon the commanding gen-
eral by the supplementary act relate altogelher to
the registration of voters and the elections to be
beld under ibe provisions of that act. And as to
these duties they are piaknly encugh expressed in
the act, and it 18 not understood that any guestion
mot heretofore copsidered in the opinion referred
to has arisewor is likely to arise in respect to them.
My ntwention, therefore, s directad to the powars
and duties of the military commandsrs under the
original net.

o see clearly enongh that this act contemplateas
two distinot governments in ench of thess ten
States; the one military, the other civil. The civil
g:ernmant 15 recognizad as existing at the date of

aot. The military government is created by the
aot. Both are provisional, and both are to continus
until the new State constitntion Is framed and the
State is admitted to representation in Congress.
‘When that event takes place, both these provisional
governments are to cense, In confemplation of this
act, this military suthority and this civil authority
fre to be carried on together. The people in these
States are made subject o both, and must obey

th in thelr respeoti ve jurisdictions.
here s, then, an {mperntive necessity do daflne
as clearly as possible the line which sepnrates the
two jurisdictions, and the exact scope of the au-
thority ot each.

Now as to the clvil anthority, recognizsd by the
aoct ns the provisional civil governmeat, it coverad
every department of civil jurisdiction in each of
these States. It had all the characteristics and
powere of & State government, legislative, judi-
cinl and exeoutive, and was In the full and lawfal
exercise of nll these powers, except only that it
was not entitied to representation us a Stats of the
Union. This existing government is not set asids;
it is recognized more thao once by the act. Itls
Rnotin nny one of its departments, or as lo any one
of its funotions, repealed or modified by this act,
save only In the qualifications of volers, the
qualifiostions of persons eligible to ofice, the man-
ner of holding eléctions, and the mode of framing
the constitation of the State, The act doss not in
any other respect change the provisional govern.
ment, nor does the act authorize the milltary au-
thority to change it. The power of further chang-
ing it is reserved, not ﬁunlud. and it is reserved o
QCongress, nol delegated to the milltary commander.

Congress was not satisfled with the organic lnw,
or constitution, uunder which this civil govern-
ment was establisbed. That constitation was Lo be
changed In only one particular to make it accept-
able 10 Qongress, and that was in the matter of the
elective franchise. The purpose, the sole object of
this not is to effact that chiange, and to effect It by
the agency of the peopls of the State, or such of
them as are made volers, by means of elections
provided for in the aot, and in the meantima to
preserve order and to punish offenders, If found
neceasary, by military comumissions.

We are, therefore, not at a loss (0 know what

wers were possesséd by Lhe existing clvil sa.

ority. The only guestion is upon the anara
conferred op the mililary authority. Whateyer
power is pnot given lo the milllary, remalos wilh
the clvil goyernment.

We see, lirst of all, that esch of thess States is
umade subject to the military authority of tha
Tnited States''—not to the military aothority alto-

ther, but with this express limitation, s here-
ﬂahar prescribad.”

We must, then, examine what s thereinafier pro-
wided, to find the extent and nature of the power
granted.

This, then, Is what is grantad to the military
commander: the power or duty “lo protect all per-
sons in thelr rights of person and property, 1o sup-
press insurrection, disorder, and violencs, and to

unish, or canse to be puaniched, all distarbers of

ablie peace and crimiudls,’’ and he may do
thia by the agency of the criminal courts of thae
BSiate, or, If necessary, be may have resort to mill-
tribunals.

his comprises all the powers glven 0 the mili-

commander.

ere 18 & general olause making 1t the duty of ths
military commander o give protection to all per-
eons An tbelr rights of person and property. Con-
sidered by itseif, and without reference to the con-
text and to other provisions of the nct, it 18 liable,
n? its generality, to be misundersiood,

hat sort of protection i here meant] What
wilolations of the rights of persons, or ol propsriy,
are here intended! In what manoer (s this pro.
taction 1o be given! Thess questions arise atonce

It sppears that some of the military commander,
have understood this grant of power as all-com.
prebensive, conferring on them the Igowm-m re.
move the sxeouliye and jndigisl officers of the
BStato, and to appolnt other officers in their places,
to suspend the legislative power of ths State, to
take under their control, by officers appolnted by
themsolves, the collection and ajsbursement of the
revenues of the State, to prohibit the execution of
the raws of the State LY ibe agenoy of ils ap-

olnted offioers and sgents, o change the existing
rﬂn in matters affecting purely clvil and private

{8, 10 suspend or enjoin the execution of ths
iu ents and decrees of the established State
oeuu{‘to interfere in whe ordinary admiulstration
of josiice in the Siste gourts, by présoribing new

qualifications for jurors, and to change, upon the
ground of expediency, the existing relations of tha
es {0 contracts, Evin; protection o ons party
'hll“!i the ri of the olther party,
1 feel con t that these military officars, in all
they have done, baye supposed that they had full
wearrnnt for iheir molion. Their education and
training have not been of the kind to ft them for
the delicats and difficuit task of giving construc-
tion to such & statule as that now under considern.
gion. They require lastroction, and nsarly all of
them bave ssked for instrustion, to solve their
own doubts, and to furnish o (hom n safe ground
o7 the o8 of thelr daties,

Thers con be no doubt i Lo the rule of constroe.
tion mevording to which we musi Interpret this
grant of power, Itlas t of power o military
authority over olvil s and oltizens in tims of

?s s 8 pow jurisdiction, never grantsd be-
by which, la cerialn particulare sud for oere

1 " the hed & 1hat the
umlstr #holl be su ) 10E ¥ 1l Bathority
is reyersud. The rale m-uﬂc m_u-r-
plied to auch a grant of power an slated in
vDwarris on Statntes,'’ page 052 « A statnis crent-
ing A pew jurisdiction oaght to be goostrucd

strictly."”

Guided by thie rule, and o the light of other
rules of construction {liar to v Inwyar,
especially of thore which teach us thatin giving
conatra n to alogle clnuses we must lpok to the
context and to the whole Inw; that groeral clanses
are 1o be controlled by partionlsr einases, nnd that
such construgtion s to be pul on B specinl clauss
as to maks It harmonize with the o parts of the
statute, so a8 to Avold repugnancy. procesd to
the constraction of this part of the mot,

To consider, then, In the Grat piace, the terms of
uutrnt. It Is of & power to protwdt all parsons
In their righis of person and property. It is notn
power (o create new rights, but only to proteot
those which exist and are satablished by the laws
under whioh thees prople live. It Is & power 10

reserye, not Lo Abrogate; to anstain the existing

nma of social order and civil rale, and not a
power (o Introduce milithry role In It place, In
effect, it in a police powsr, Bod tha prowction here
intended s protection of persons and property
against violenoe, nniawful force, and criminal in«
fraction. Itis given to mest the contingsnoy re-
cited in the preamble, of 6 want of v adeguate pro-
tection for life and properiy;’ and the necessity
Also recited; “ihat peace and good order should be
enforeed.” .

This construotion s mads mors apparent whan
we look nt the immedinte context, and =6 1y what
mode, and by what agency, this protection (s 1o be
secured, This duiy, or power of protection, I to
'@ performed by the suppression of Insurrection,
¢ isorder, and wviolence, and by the punishment,
itner by the agency of the State conrts, or by mill-

commissioners, wbhen necessary, of all dis-
::{rn of the public pence and criminals; and it is
v solared that all Interferencs, under color of Swale
nuthority, with the exerociee of ihis military aun-
thority, sliall be null and void.

‘he pex: sncceeding olanse provides for a speedy
trinl of the ofMender, forbids ths Infliotion of cruoel
snd nuusual punishment, aud reguires that sen-
tences 0f these military courts, which involye the
Hberty or lifs of the accnsed, shill have the ap-
proval of the commanding general, and, as o n
senteuce of denth, the approval of the President,
before execntion,

All thesa spocinl provisions hayve reference (o
the preservauon of order and protection ngainst
violence nnd orime. They touch no other depart-
ment or function of the civil administration, saye
only it crimionl jurisdiction, and even as Lo that
the clear meaning of this gct is that it Is not to be
interfered with by the military authority, unless
when a necessity for such interference may hap-
pen to arise,

1 see no authority, nor any shadow of anthority.
for interference withany other courts or any other
jurisdiction than criminal couris in the exerclse
of ceriminal jurisdiction, The existing civil an-
thority Im all its other depariments, legisintive,
executive and judicial, is left untonohed. There
is no provision, even under the plea of necessity,
to establieh, by military suthority, courts or tri-
bunals for the trial of civil cases, or for the pro-
tection of snch aivil rights of person or property
as come within the cognizance of civil conris as
contradistinguished from crimipal courts. In
point of fact there was no fonundation for such a

ant of power, for the Civil Rights act and the

repdman’s Burenn not, neither of which Is su-
perseded by this act, made amp'® proyision for
ihe protection of all merely civil rights where the
Iaws or courts of these States might fail to give
full, impartial protection.

1 find no authority any where in this act for the
removal by the military commander of the proper
ofMoere 0f & State, sither executive or judicial, or
the appointment of persons to their piaces. No-
thing short of an express grant of power wouald
Jjustify the removal or the appointment of such an
officer. There {5 no such grant exprassed or even
implied. On the conirary, the act clearly enough
forbids it The regulnr State officials, duly elected
and gualifisd, are entitled to hold thelr offices,
They, too, have rignts which the military com-
mander Is bound to protect, not authorln& to de-

stroy.

W’nﬂnd in the concluding clauss of the sixth
section of the act that these officials are recog-
nized, and express provision s made to perpetpate
them. Itlsenncted that «in all elections to an
office npder such provisional goveroments, all
persons ahall be enjitled to vote, and nono others
who are entitled to vote under the provisions o}
the fifth section of this act; and no person shail be
eligible to nny office under suoch provisionsl gove
ernments who would be disqualitled trom holding
office nnder the provisions of this act.”

This provision not only recognizes all the aili-
efrs of the provisional governments, but, in case
of vacancies, very clearly points out how they are
to be filled; and that happeéns to be in the usual
way, by ihe people, and not by any other agenc{
or any other power, either State or Federal, clvl
or military.

1 find it impessible under the provisions of this
not to comprehend such an officinl s a Governor
of oune of these States appointed to office by ona of
these military commmanders, Oertalnly he is not
the Governor recognized by the laws of the State,
elected b; the people of the State, and clothed as
such with the chief execntive power. Nor is he
sppointed as a military Governor for a State which
has no lawful Governor, under the pressure of an
existing necessity, to exeroise powers at large. The
intemtion, no doubt, was to appoint him to fill a
vacancy oconsioned by a military order, and to put
him in the pince of the removed Governor, to ex-
ecute the Ifunctionsof the office as provided by
law. The law takes no coguizance of sach an offi-
cinl, and he ig ¢clothed with no authority or color
of authority.

‘What is true as to the Govyernor is egually true
0s to all the other legislative, exscutive, nnd ja-
dicinl officers of the State, 1If the military com-
mander oan oust one from his office, he can oust
them all. If he can fill one vacanoy he can fill all
viucancies, and thus usurp all civil jurisdiction
into his own hands, or the hands of those who
hold thelr appomntments from him and eubject to
his power of removal, and thus frustrate ths very
right secured to the people by this act, Qertanly
uﬁ- act is rigorous enoogh in the power which it
gives. With all ite severity, the right of eleclng
their own officers ie still left wiih the people, and
It must be preserved.

1 must not bs understood as fixing limits to the
power of the military commuunder iu cass of an
actnal insurrection or riet. It may happen that
an insurrection in ome of these States may be so
goneral and formidable as to require the tamporary
suepenelon of all civll government, and the es.
tablishment of martial Inw in its place. And the
same ihing may be true ns to local disorder or riot
in reference to the clvil government of the city or
pince where It breaks out Whatever powsr is
necessAry o meet such emergencies, the milliary
communder muy properly exercies, I confine my-
gelf Lo the proper authority of the military com-
mander where peace and order previul, When
pesce and order do &‘ﬂ'ﬂ'kll. it is not allownble o
displace the civil ofllgera and appoint others in
thelr plaoces under any ldea that the military com-
mander can better perform bis duties and carry
out tbe geneoral purfwua 01 the oot by the agency
©f civil officers of hin own choice rather than by
the lawifal inonmbents. The act gives him no right
ta resort to such agency, but does give him the
right to have “a sufllclent military force' to en-
abls him ‘vto perform his duties nud exforce his
aiuth::llly within the distriot to which he s as.
Eigned."

n the suppression of insurrection and riot, the
military commander {s wholly independent of the
civil anthority. So, 100, 1n the trinl snd punishe.
ment of ¢criminals and offenders, he may supersade
the civil jurisdiction, His power is 10 be exercised
in these epecinl emergencies, nnd the means are
put into his bhands :f which It 18 1o be exercised,
that is to say, “a suficient military force to ennble
such officer to perform his duties and enforce his
siuthority,” and military tribunsls of his own ap.
Pointment to try and punish offenders, Thess ure
striotly military powers, to bé executed by miiitary
fiuthority, not by the civil aathority or by civil
3%;:'&“ appoinied by bim to perform ordiudry ciyil

en.

11 these emergencies do not happen, if olvil ore
der Ia pressrved, und oriminals are duly prosecuted
R’ the regular criminal courts, the milltury power

ough present must remain passive, I proper
function is (o pressrye the pesce, L0 &ct prom Ly
Wwhen the peace 1s broken, and restore order, When
that Is dome and tbe civil Buthority may ngain
safely resume ils functions, the miliiary power be-
cormes AgAIL phssive, but on gunrd and watchfal,

Thie, In my judgment, s the whole scope of the
ml.llt.lll{‘power conferred by this not, and in arriy-
ing at this constroction of the aot, I have not fonpd
it necessnry 10 resort to the stiriet construction
which s allowable.

What has been smid indicates my opinifon ns to
any supposed power of the military commander to
change or modify the laws in force, The milltary
communder is made & conservator of the peaos, not
n leginintor. His dutles are milliary duties, exeou-
tive duties, not legleiniive duties, He has noau-
thority to enact or declaye & new code of laws for
the people within his district under any ides that
be can make 8 betler eode lhan the psople have
made for themselves, The public policy ls mnot
commitied to his disoretion, The Congeess which

this met nndsriook in ceriain grave partiou-

ars to change these laws, And thess changes tming

made the Congress saw no further necessity of
ohnnge, but were content o leave all the olher
laws \n full forcs, but subject to this emphaiic de-
claration, hat as o these laws and such fature
Obanges us might be expodiont; the question of ex.

a-dln ¥ and the power fo alter, amend n-rtbolmt.
U:l.h‘ meves :r‘:lt?‘g:;nonm amlml'll of the
iral or su J-m" Wh '?::n.mi

military commandsr find his an 10 ‘aboll
modify, eontrol, or superseds" oo of m::
ann 101 of the extfaardinary powers

exercised by the military commuaudors 1n somse of
the diatricts wonid extend this opluion to an nn-
reasonable lengih. A few inatances must auffos.

In one of these districts the Grovernor of & Siate
has been under a threat of military force,
and another mlun, oalled & governor, has been

I:’t’u by Tllll&r! commander to nu‘hu
pinoe; thas presenlin e stran tacie of an
offiainl 'I%&E the chiep p:m to execute
the laws of wWhoso suthority is not recog-
nized by the ln%ws he s caliod upon 1o execute.

1n the shme dlstrict the Jadge of one of the orim-
Inal courts of the gl.un has nsummarily dealt
with. The act of doss give nathority to
the military commander, in casss of necessity, to
transfer the jurisdicton of & oriminal conrt to &
military tribunal. That being the specific anthors
Ity over the criminal couris given by the act, no
other anthority over them can be lawfully exer-
ained by the military commandor. Bat in this ln-
stance the ju has, by mili order, been @jsot.
od from his office, and & privete cltizen has 1
appointed jadge in his place, by military authori-
ty, and 1» nOW In the exercise :J erimi jarisdio-
tion vover all erimes, misdemeanors, and offenges’
commi within the territorial jurisdiction of the
court, This mililary appolntes is certainly notau-
thorized to try “L one for any offénce as A mem-.
ufl?rrt military ‘lihm. and be bas justas Hide
authority to iry and pupish any offender ns a ju
of a eriminal court o'; the Buuj: et

It pena that tus private citizen, thus piaocsd
on the ol is to sit as the sole judge in acrim-
nal conrt whose jurlsdiotion extends to chses (n-
volving the life of the accused. 1f be has any ju-
dicinl power in any onse, he hax the sams power to
take Izance of capiinl oases, and to santénes the
fnccnped to death, and order his exepution. A
strange apectacle ! where the judge and the orimi.
nal may very well vohange places.'" for if Lthe erim-
inal has nnlawtullf taken life, 80, oo, doss the
judge. This In the inevitable result, for the only
tribunal, the only ,ludp-. if they can bs colled
judges, which s mili commander can coostis
tute and appoint under this aot, to infliet the death
penaity, is a military court composed of n board,
and called in the net & “military commission. ™

1 see no relief for the condemned against the
sentence of this agent of the mili commander.
It is notthe sort of court whose senfence of desth
must pe first lsprund by the commander nnd
finnlly by the Presldent; for that is allowed only
where the gentance Is l:rouounud by a vmilliary
commiseion.” Nor is it a sentence pronouneced by
the rightfal conrt of the State, but by a court, and
by A jndge, not clothed with authority under the
lawe of the Sinte, but constituted by the military
autbority. As the representativs this military
authority, this act ds interference ‘under
color of State authority’ with the exercise of his
functions. !

In another one of thess disiricts o military order
commands the Governor of Lhe State to forbid the
Kmmbllml ‘ n:-r. 't:o“ ;;“' mipan:u

o pro ¥ power tato. In the
u!nl: daglut an order Eu besn issued to relleve
the treasurer of the State from the duties, bonds,
books, papers, &o., appertaloing to his ofMee,” sl
fo put an “assistant guartermaster of the United
States voluntears” in pince of the removed trensn-
rer; the duties of whieh guartermaster-treasurer
are ius summed up: He in to make 10 the head-
quarters of the district «ihe same reporis and re-
turps reguired from the treasurer, and a monthly
statement of recelpta and expenditnres; he will pay
all warrants tor salaries which may be, or bacoma,
due, nnd legitimate expendiiures for the support of
the penitentiary, State, and the support of the pro-
visionrl State government; but no serip or war-
rants for outstanding debts of other kind than those
specified will be paid without special authority
from these headquarters, He will derosit fands (n
the same mAnner as though they were those of the
Uniled Siates,”

In another of these districts a body ef military
ediots, issued in general snd special orders regu-
larly numbered, and in occasional circulars, have
been promulgated, which already begin to assume
the dimensions of & code, These military orders
modify the existing law In the remedies tor the col-
lection of debts, the enforcement of judgments and
decrees for the parment of money, staying pro-
ceedings instituted, prohibiting, in ocertaln cases,
the right to briog suit, enjoining procesdings on
execution for the term of twelve months, givin
new lians in certain cases, utnhualunf homestea
exemplions, declaring whatshall be a tender,
abolishing in certmin cnses the remedy by foreign
atnchment, abolishing ball *as heretofors autho-
rized' in cases ex confracti, but not in “other cases,
known as actions ex deliclo,” and changing, Inssv-
ernl particolnrs, the existing lawes as to the punish-
ment of crimes, and directing that the crimes re-
ferred to “shall be punished by imprisonment at
hard labor for & term not exceeding ten years nor
less than two years, in the discretion of the court
having juriediction thereof.'” One of these genaral
orders, being number ten of the series, contains no
less Lthan seventesn sectionssmbodyling the varions
changes and modifications which have been re-
clled.

The guestion at once arises in the mind of every
lawyer, what power or discretion belongs to the
court having jurisdiction of any of thess offences,
to sentence 6 criminal to any other or different
punishment than that provided by the law which
vests nim with jurisdiction. The conclnding para-
graph of this order, No. 10, is in these words:
wAny Inw or ordingnce heretofore In foree lu
Noribh Oarolins or South Oarolina, lnconsistent
with the provisions of this general order, are
hereby suspended nnd declared inoperative.” Thus
anuouncing, not only & power to suspend the laws,
but lo declare them gererally inoperative, and aa-
suming full powers of legisintion by the milutary
authorily.

The ground upon which these extraordionry
powers are based is thus set forth in military or.
der No. |, Issued In this distniet: “The elvil gov-
vernment in North Carolina aud South Qaroling,
fa provisionnl only, and in all respects suhject to
the paramount autbority of the United Sintes at
any time to abolish, modify, coutrol or supersade
the same.” Thus far the provicions of the act of
Congress are well recited, What follows 1s in
these words. “Local laws and municipal regula-
tions not inconsistent with the Coustitution and
lawe of the United States, or the proclamations of
tha President, or with snoh regulations as ive or
may be prescribed In the orders of the command-
ing general, are heraby declared to be ln foroe, and
in conformity therewlith, civil officers are hereby
autborized to contnue the exercise of thalr proper
functions, and will be respected and obeyed by the
lnhabilants,."

This construction of his powers under the not of
Congress piaces the military commander on the
same foollng as the Congress of the United Suntes.
It nesumes Lhat the “paramonnt autbority of the
United States at any time o abollsh, modify, con-
trol, or supeérsede,’’ 1s vested in him as tolly as it
is reserved (0 Ooogress, He desms bhimself a
representative of that paramount suthority. He

ats himeslf upon an equality with the law-mak-
ng power of the Unlon, the only paramount an.
thority In our government, so far, ot least, as the
eunciment of laws ls concernsd. He plnoes him.
well on higher ground that the President, who e
slmply an executive officer. He sssumes, directly
or indirectly, all the authority of the Stats, legis-
lative, exeacullve and i;umcuu. and In effeot de-
olares »1 sm the State.”

1 regret that I find it necessary to speak so plainly
of this assumplion of anthority. 1 repeat what 1
have heretofore said, that I do not doubt that all
these orders have been Issned nnder an honest be.
lief that they wers nocessary or expedisat, and
fully warranted by the act of OQongress. There
may be evils and mischlefs ig the laws which these
people have mode for themeelves through their
own legislative bodies, which require change; but
none of these oin be 8o intolerable us the evile and
mischiefs which mustensue from the sort of remedy
applied. Cne oAn pltml: spe what will be the in.
evitable confusion and disorder which such dis.
turbances of the whole c¢lvil policy of the Siate
mupt produce. 1 these military edicts are allowed
o remain even duriog the brisf time in which this
provisional military govarnment may be in power,
the seeds will be sown for such a future harvest of
litigntion a8 has never been inflicted upon any
othet people.

There |8, in my oplolon, an exscutive duty Lo be
performed here which cannot safely be nvolded or
dclaful‘ For notwithstanding the paramount an-
thority sssumed by thoss commandors, they are
noty, ayen as to their Empﬁr esecutive auties, in
uny sense clothed with a paramount suthority.
They dre, at las?, subordinnte execullve officsrs,
Thaey are responsible to the President for the pro-
E-rnxecnuol of their duties, and upon him rests

final rufmmlbllll.{. T ‘y are his seleoted
agenta. Hiw duty Is not all performed by seleoting
such ngents as he deems competent; bat the daty
remsins with him to ses 0 1t that thay exaouts
tueir duties fulthfully and according to law. d

Itis true that this ot of Jongrees only refers to
the Preuident in the matier of seledting sud ap-

inting these commanders, and la the matisr of

elr piwers and daties under the law, the act
#peaks In terms directly to them; but this doss not
relleve thom from their responsibiiity 1o the Prest.
dent, nor does it relleys hum from the constiin.
tional obligation im upon him to ees Lhat all
titho lnwe be Ml thfully executed,”
L can soarcely be Hoosasary to clle authority for
III'I:: Pmm‘.i:.ﬂmll s, Iﬂovormlmﬂ‘ a}
reoe n oompletel
as well refor (0 it, oy A e

PO e MOLOR Made by the Siste of Mlsals.
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i hﬂlq the BSupréme Oo of the WUnited
Bmlll s In'llr:.:%of ianve :;;I_Ihuhlll nlli

the Pres tof the Suates, 10 enjoih bim
gt aots of Oongress mow
:ndor comside he 1on of the Quur: apop-
ismissing that m ,And it seems lo have been
aniuimous, was véred by the Ufilef Justlos. 1
Hota from tha nlon:

muke the
uwVe dllm By of the Presi in the
ex of e POWEY 10 sée that (e Inwe are M)t
fully execn Wose laws the Aol
namad In the the Hrat of Lhess ngta heis
Tegu 1o assign generals to command in (he sev-
eral military distrigis, and to dewndl suMolantmills
tary foroe to enable such officers Lo dischrrge thsly
duiies apder the law. By the supplementary sct,
olher dutien ars im on tha several command-
Inmnﬂll. and ir duties must necessarily be
performed under the sapervision of the President
an Uommander-in-Objef. The duly thus hn
on the President is in no just sonss ministerial, 1t
is purely exscutive and political »

in guentions have been propounded from
one of these military districts towching the con-
struotion of the power of the milltary commander
to consttute military tribnnals for the trial of of-
fenders, which I will next consider,

Whilst the not does not, in terme, displace the
reguinr criminal courts of the Swte, it doss give
the wer (o the milltnry commander, when in
hin judgment o necesslty nrises, to ke the admi-
nistration of the criminad Jaw Into his own hands
and to try and punish offenders by means of mili-
tary commissions.

In givi construction to this power, we must
not forget the recent and authoriiative ition
given by the Bupreme Oourt of the Um States

an to the power of Uoogress to provide for military
tribunais for the trial of citizens in time of peace,
nod to the amphatic declarallon as to which thare
was no dissent or difference of opinion among the
udges, that guch & power (s not warranied by the
nstitotion, A single extraot from the opinion ot
the minority, as delivered by the Ohlef Jastice, will
suffice. “We by no means aspert that Oongress can
establish and adply the Inws of war where no war
has been declired or existsa. Where posce sxists,
the lnw of penos must prevail. Whas we do maln-
taln is, that when the naton I8 Involved lu war,
and some portions of the country are invaded, and
all are exposed W lnvasion, it s within the power
of Congress to determineg In what States or distriots
such great and imminent publle dangesr exists as
Justifies the nuthorization of mill tribunals for
the trinl of orimes and offences aghinat the disci-
pl:ne o: security of the army or ngainst the puollo
snfely.

Limiling mynelf here simply Lo the constraction
of this net of (Jongress, and to the guestion in
what way it should be executed, I have no hesita.
tion in saylng that nothing ehort ¢f an absolute or
controlling necessity would glve any color of an.
thority for arraigning a citizen before a military
commission. A person charged with crime inany
of these military districls has rtrhl-l to be protaot.
ed, mights the most sacred and inviolable, and
among these the right of trial by jory according
to laws of the land. When & oltizen is arraigned
before & milltary commission on a eriminal chargs
he s no longer under the protection of law, nor
surrounded with those anfegunrds which are pro.
vided in the Constitution,

This act, passed 1n lime of peace, when all the
courts, State and Federnl, are in the undisturbesd
exercise of their f‘umdlc!mn. muthorizes, at the
disoretion of a military officer, the seizare, trial
and condemmaticn of the citizen. The accuned
may be sentenced to death, And the sentence may
be executed, wilhout an indictment, &' thout coune-
sol, without o jury, and without a judge. A sen-
tence which forfaits all the property of the accased,
requires no approval., 1f it affeets the liberty of
the nocused It n:}ulm the approval of the com-

1

mannn:ﬁ genernl, and if ic effects his lifa 1t Te-
quires OIY roval of the general and of the Pre.
sident, Milltary and executive anthority rula

throughont, io the trinl, the sentence and the exe-
ontion. No halbeas corpus from any State court oan
be invoked; for this law declares that »all inter-
ference, under color of Siate auihority, with the
exercise of military Anthority under this nct, shall
be null apd void.”

I repeat it, that nothing short of an absolute ne-
cessity can give nny color of nuthority to n mili-
tary commander to call into exercise snch a power,
1tis a power the exercise of which may involve
him, and every one concerned, in the gravest re-
sponeibilities. The ocension for its exercise should
be reported at once to the Executive for suoh in-
structions as may be deemed necessary and pro-

er.

» (luestions have arieen whether, nnder thig
power, these milltary commissioners can take
cognizance of offences committed before the pas-
sige of the act, and whether they oan try and pun-
ish for acts not made crimes or offences by Federal
or Stale Inw.

I nm clearly of opinion that they have no juris.
diction as to either, They can take coguizunce of
no offence that haes not bappened after the law
took effect. Inasmuch ne the tribunal to punish
#nd the measure or degree of punishment ara os-
tablished by this met, we must gonstras It to be
pronrecllve. and not retrosctive, Otherwise it
would take the charactsr of an ex pos! faclo lnw.
Therefore, in the absence of any language which
gives the act & retrospect, I do not hesitale to suy
it cannot apply to past offences.

There is no legisintive power given nnder this
milltary biil to establish & new criminnl cede. The
authority given is to try and punish criminals and
offenders, and this procesds upon the ldea that
crimes and offences have been committed; bat no
pereon can be called a crimipal or an offender for
doing an met which, when dome, Was not pro-
hibited by Inw.

But us to the measure of punishment, I regrat to
he obliged to say that it Is left saltogether o the
military authorities, with only this limitation, that
the pomshment to be Intlicted shall not be cruel or
unusunl, The military comission may iry the age-
cused, fix the measure of punishment, even to the
pecalty of death, and direct the execution of the
sentence. It s only when the sentence aflects the
slife or liberty” of Lthe person thot It need be ap-
proved by the commanding general, and only Tn
cness where [t pffects the life of the socused that it
nerds also the approval of the President.

As to crimes or offénces against the laws of the
Upited Staes, the military authority can take no
cogrlzance of them, nor In Any way intérfere with
the regolar admipistration of justice by the appro-
priate Federal courts,

In the opinion heretofore glyen upon other ques-
tions arising nnder thess laws, I gnve st largs for
your consideration the grounds upon which my
conclusions were arrived at, intending 'hereafier
o siste Lhese conclusions io n conclse and clear
eummary. 1 now procesd (0 execute IhAt par-
pose, which is made especially necessary from the
confusion and doubts which bhaye arisen upon
that oplulon in the public mind, caused 1n part by
the errors of the lelegraph and the press (o Pu pab-
ligation, and in rnn by the Inaplitude of ths gens.
ral reader to follow oarefully the successive and
dependent steps of a protracted legal opinion,

Summary.
WHO ARB ENTITLED TO REGIBTRATION.

1. The onth prescribed in the sapplemental aoct
defines all the gualificaiions required, and svery

s0n who cay tike that outh ls enidtled to haye

s name entered upon the list of voters.

4. The board of registration have no suthority to
administer any other oath to the Parmn applylng
for registration than this prescribed oath] nor to
adminisier Any oath to any other person, touching
the gualifications of the applicant, or the falsity of
the oath so taken by him, The sct to guard agalust

faleity jn the onth Frovidea that, if fnlse, the per.
son taking it shall be irjed and punished for
perjury.

No provision Is made for challenging the guall-
fleations of the spplicant, of eplering upon any
trinl or fnvestigation of his gqualifications, eithes
by witnesses or nny other form of proof,

2 Asto oltizgenship and residenocs,

The npplicant for registration must be & oitizen
of the te and of the Unitad States, and must be
a resident of acounty ingluded in the ¢lection dis-
trict. Heé may be registered I bhe hns been such
citizen forn period leds than twelve monis at the
time he applies for registration, but he cannot vote
at sny election unless his citizsnship has then ex-
tended to the rull term of one year. As t such a
g:r:on the exact length of his cltizenship should

noted opposite his pnme on the list, eo that it
maysap £Ar o0 the any of election, #pon referance
to the list, wihelher the full term has then been ag-
compliched.

4. An upunotarnliesd person cannol take this
oath, but an alien who has been naturalized can
take it and no other proof of naturalization can
be requlired from him.

5. INo one 'Who 1§ not twenly-one years of nge at
the time of regletration can nke the onth, for he
must sweny (hat he has then atiained that age,

6. No one who has been distranchised for purtici.
patlon (i any rebelllon against the United States,
or for felony commitied sgeinst the laws of any
Siate or the United Siktes, can enfely take this

oath.

The actual participation i n rebellion, or the
aotunl commission of a felony, does not amount to
disfrunchisement. The sort of disfranchisement
here moesnt is that which s declared by Inw passed
by cum&:u;:ﬂﬁ:ﬁor&ty.&: which has Im fixed
upon ¥ Bentence of the
wﬁoh wried bim for the erime. 3

No law of the United Swates has deolared the
pennlty of disfrapchisement for partloipation in
rebellion alone. Nor is It Enowh that any such
Jaw exiels in oliber of Whose ton Stiles, eXoapt per-
baps Virgnis, as to which State spe tia-
sirnotions will be glven,

7. As 10 disfranchisomont arlmng from haviog

held office followed by parucipation in rebellion,
This is the most imporiant part of the oath, nnd

1.
-Fhﬂ.m Tuesd
_ niled Siates, of as A member of

teqniren atrict attention To arrive sl its meanlog, I
it proper to glve the exsot words. The appll-
cAnt mustl sweky or aififm As follows
hat 1 have sover bean o Mmember of an
hfulm not Bwld any sxeontive or
oo/ in any State, and afferwards
Insurrection or re

1w
felal
n an

State
J y OT 88 AN ¢xroutive or GfMoer of nuy
Sl the Coustiution of Unl
B orwards en in lawa tion or
reball st Lhe United Sstes, or glven aid or
eomfol enemivs (hereof,"

: uin‘:n'- ork disqualifion-
B0 the order of Wime men.

gifice and taken the

ton
A person who has hold ag vt Rggoror hr g

oath to su Tt the Federal Oo
not mrw‘;r,:uuw in reballiofig not disgunli-
fled. 8o, 100, & person who has engagid o rebal.
liom; but has pot held an OWAC

wken that oaib, 1s not dizgualified.

8 Officers of the United States.

As to these the lan is withont limitation.
The person who has at any time prior 1o the rebel~
o beld any office; civil or milliary, noder the
Uniied States, and has taken an offieial onth to
sn porlm thd-’ Constitution of the United Sintes, s
Bu " u.

L3 hllllﬂ‘r%ﬂun of lnz State, prior to the re.
ballion, are not su 1o disgualification.

10, Municipal o that is to say, officers of
incorporated cities, towns and vilisges, such as
mayars, aldermen, town conmnoil, polios, and other
cito or town cofficers, are not subject to disgqualin-
ciitton.

11. Persons who have, prior to the rebellion,
been members of the Cougress of the United Stanss,
or members of & Stala Legisintura, are subject to
disqualifieation. But those who have been mem-
bers of conventions framing or amending the con-
stitution of & State, prior to the rebwlilon; are not
subjeot to disgualification,

12, All the executive or judicial officers of any
State who took sn onth to support the Conatitn.
tion of the United Siates are subject to disqunlifi-
entlon, and in these I incinde connty officers, as to
‘whom I made a reservation in the opinlon hersto-
fore given. Adtter full consideration, I bhave ar-
rived at the conclusion that they are subject to
diegualifieation, if they were required Lo thkeas a
part of their official oath, the oath to support the
Constitution of the United States,

13, Persons who exercised mere agenoclea or eme-
::g)mﬂlll under State suthority are not disquali-

; sunch as commissionsrs to Iay out roads, oom-
missioners of public works, visitors of State Insu-
tutlons, directors of Stale banks or other Stats In.
stitntions, exAaminers of banks, notaries pablic,
comInissioners (o ke ackuowledgments of deeds
and lawyers.

RXGAGING IN RENNLLION,

Having specified what offices heid by any one
prior to rebellion come within the meaning of
the law, it is necessary next to set forth what sub-
sequent conduot fixes npon such person the offence
of engaging In rebellion. I repeat thatiwo things
must exist as to any person to disgualify him from
voting: first, the offics hald prior to the reboellion,
and afrerwards, participation i the rebellion.

14, An act to ix upon & person the oMence of en-
goging In rebellion under this law must be an
overt and vo,n M IATY ek done with the [ntent of
alding or farthering the common unlawlul purs
pose. A person foroed Into the reébel seryvice by
consaription, or under a paramount authority
which he could not safely dlsobey, and who wounid
not have entered such service if left to the free
exerclse of his own will; cannot be held to be dis-
gualified from voling.

15. Mere acts of charity, where the Intent is to
relleve the wants of the object of such charity,
and bot done in ald of the cause In Which he may
have been epgaged, do not disqualify. But organ-
ized comtributions of food and clothing for the
general rellef of persons engaged in the rebellion,
and not of & merely sanitary cnarmcter, but con-

tributed to ennble to their unlawiul
object, may be classed with acts which do dis-
quality.

Forced contributions to the rebel cause in the
form of taxes or milltary assessments, which a per-
son may be compelled to pay or contributs, do not
duqul{fy. Bul volun contributions to the
rebel couse, even smch Indirect contributions as
arise from the voluntary loan of money to rebel
nuthorities, or purchase of bonds or secarities ore-
nted to afford the menns of carrying on the rebel
lion, will work disguaalitication.

16, All those who, in legislative or other official
capacity, were engaged in the furtherance of the
common unlawfal pu , wherathe duties of the
office necessarily hud relation to the support of the
rebellion, such as members of the rebsl conven-
tionw, congresstes ond legislatures, diplomatic
ngents of the rebel confederacy, and other officials
whose offices were created for the purpose of more
effeciually carrying on hostilities, or whose duties
appertnined 1o the support of the rebel cause, must
be held to be disqualified.

But cfficers who, during the rabelllen, discharged
officinl duties not incident to war, but only such
duties as belong even to a state of peace, and ware
necessary to the preservation of order and the nd-
ministration of law, are not to be considered as
thereby engaging in rebellion, or as disqualified,
Disloyal sentiments, opinions, or sympathies
would not disqualify, but where a person has, by
speech or by writing, incited others to engage in
rebellion, he must come under the disgualification,

17, The daties of the board appointed 10 superin.
tend the elections,

This board, having the custody of the list of
registered voters in the distriot for which it is con-
stituted, must see that the name of the person offer-
IDE o vole Is found upon the registration lst, and
if such proves to be the faot, it Is the doty of the
board to receive his vote. They cannot recel ve the
vote of ang Eemm whose name 18 not npon the
list, thongh he may be ready to take the registra-
tion oath, nnd although he may sallafy them that
be wos unable to have bis name registered at the
proper time, In consequence of absence, sickness,
or other cause.,

The board osnnot enter Into apy lnguiry as to
the gualitications of nny person whose name is not
om the list, or as to the quaiifications of any per-
#0n wWhose name {6 on the list.

18, The mode of voling ls provided in the ack 1o be
by ballot. The board will keep a record and poll-
book of the election, showing the votes, list of
voters, and the rsona elected by a plurality of
the voles east ot the election, and moke returns of
these to the commanding general of the distriot.

19, The board lllg.poin for reglatration and for
superintending electlons, must take the onth
prescribed by the net of Congress, approved July
Eh:ea.p?. entitled, “An act to prescribe an oath of
(d g

1 have the honor to be, with great respect,
Hunnuy BTANDRRRY,
Attorney General,

ICE COMPANIES.
ICE! ICE!

INCORFPORATED 1864,
COLD SPRING
ICE AND COAL COMPANY,

DEALERS IN AND
Shippers of Eastern Ice and Coal,

THOMASN E, CANMILL, PRESIDENT.
JOKRN GOODYEAR, SECBRETARY.,
HMENRY THOMAN.SUFERINTENDENT,

Having now completed our arrangements for » full
supply of Ice, we are prepared (0 enler into conkracts
with sarge or mmall customers lor A pure ariicle, with
guarantes of belpg supplicd prompily lor the season
Wagons run dally o all paved llmiis of the gonsoll
dated olty, Weat Pulladelptitn, Manton, Tiogs, Frank
tord, Brideturg, Richmond, aud Germsnlowud, A
trial is neked, Bend your orders o the Ollice,

No. 480 WALNUT Street.

DEPOTE
WIL
LN w“(':-l:n L Ph et

¥y ]
NORTI FPENNNYLVANIA RAILEOAD
ND MANTER "
LONBARD AND TWENTX-FIPTILNTS,
PINE STREET WHARF, SOMUYLEILL,

JCE! ICE !

'600 ARCH STREET. 600

ovU
EXCELEIOR unr::m;rnn
AN BB
HBEST AND MOST ECONOMICAL,

GRIFFITH & PAGE,

" NO, 000 ARCE ATRENT,

"ACADEME oF NHuUs!
anAND NUBICANS

TABERNAULE

WILL TARS
On THURRDAY EVES

bﬁﬁgsgﬂmm.m boen n Wlnl '

— .
The to Behool will cocupy the platform, and
rsiuﬂel' e ?ouowln; pleces ;—

101 i ’

%
e abon
- an _’“.
&t’&ﬂﬂw.

\:mﬂ-n wewy pErvees I aabee i1
L — L amﬁgﬂ o Weapti
Mra. ECHIMPF and Miss BLACKBURNE

¢ Wllo

cunnented 1o ning L 1 | | iond .
Bolo="*Angels ywor Bruht”n:il}ﬁm Bisel
Duetl="The Alpina fng,"

E&-g E-ﬂ_ ' Mrs. Sohin
Bolo—"L'Arditl Waliz' o Q. Binckbul
Brveaas il Siater of tho Nigh . MLrs, Sohig

0 by J. Mt |

“The Gamblern’ ¥
“Gulde me, O Thow Grel Sl .
“Protect Us throogh e Ceete Nisbe Thote Chin
1 ng Nigh o
thie Chioir 8¢ Tabernseie Cho
——
The 1 Hon
QRIFFITI, D, 0ol Wil s rela by Te

v Reve.' M. (. OLARKR: of Obloago; W,
NTLY, D. D, ot G e D T
of Boaton ( A g e m”éf:"u’iﬁ}?"&m

P et e in 1he exercien,

T h

m;mn.giqg E{'}r...m,,ﬁrﬁ il by Sha entire Heh
Theodore Heteinan, Laades, o'

JOHN M. EV T S — 3
L Rlﬂ ANB ks wersnanss D

W cents, 11} W Pa uet, Parg
Circle &Bllmn i Faml al " .
Pmcuazﬁ Trum{;’lnr‘a, Bc{eu Ny Aol

and Chesnut nes
and st th
Hu.mlilo o Baptist Publicsilon = '

@" REPUBLICAN STATE CONVENTI(
HaRrisnUR, April 18, 1867, —The * Repun

State Convention' will meet e 0
in ullamneo:t.op Wi NF:Y.WH:H iy
June next, st 10 kK A, M, to nominate n o
date for Judge of xnnmu Court, and to L
¥ n‘m’ﬂ for the ensuing Suto oan v,
heretotore, the Convention will be compe
lu‘umw'm al in the whol
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D. B.CUMMINS, y
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Bumuoel Jeancw,
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W, 1. Blanchard,

Edward Paiiish,

8, Morris Waln,

Mattkew Balrd,

Edward Willlama,
Bumuel E. Stokes,

Wm, P, Jenks,

Wm, H. King, Sansom st,

[3F . STOCKHOLDERS' MEETING. —
FARMERS ANp MECHANICS' NATION]
BARK, Pir R
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Meoting of the Stoekholders ?f
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BATURDAY, the 2th day of June next, ut ¢
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By order of the Board of Directom.
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BATCHELOR'S HAIR DYB.—

@mwlendid Hair Dys |8 the beat in the
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Nalvral Black or Hrown, Hemedles the 111 ofTegl
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beautiful, The genuine s sigeed Wfl.LlAl
BATCHELOR. All others are mere Imitatio
should be avolded. Sold all Drugglsts an
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INSTRUCTION.

THE GREAT RATIONAL TELEGRAPHIC.

COMMERCIAL INNTITUTE,
No, 710 ARCH STREET, PHILADELPHIA, P

The most thorough and complete DUSINESS (
LEGE IN THE CITY. Under the managemo
tborgughly compoetent nnd expurlenced lostructo
now cflers the best motlities for abtnining &
FPHACTICAL BUSINESS EDUUATION.
Dally lustruction given In Penmaosbip,

matics, Hook-keeping, and Tele hing.
ACTUAL BUSLY S ¥
Is_conduoted upon an entirely new system, n

which cannot be su by that al any olher co
In the conptry, Bludents are taught to be seifre
and careful, yet that attention conatantly g
which eflectoally prevents s wusie of tlme and]
Irequent occurrence of errors, - .
BUCCESS ! SUCCEES!! BUCCEAas 1!
We have now In nctusl sttendance pearly (
HUNDRED STUDENTS, who will testify to the ¢
pletencas of our conrse, and ut the ssme Ulme
sent the conAdence placed in vs by the public 4
tho st gﬂmu months,  Success l§ nolonger doud
MERCHANTS, AND NURINE N In gen
will find it to _wal'radvnmma to eall nnon us for
and rellable Clerks aud Hook-Reopera—we
misrepresentailons. The TELEGRAPHIC DEP
MENT 1s nnder the control of Mr. Park Spring,
P b
#dly endol 0 B
Wuﬂru nlo 'lilunglﬂ: Hunm maln ofll
this city, ¢ :}cullm ow a:s. t{u:rgra in
wents constantly In opgration. The best Teay
alwiys In attendance.  The LAIDMES' DEPA
MENT isthe finest in the counlry; overiwen
Ladles are now in stlendange,
CONFILDENCE~We will rfund the sotire o}
of tulilon o wuy pepil who may be dissatistied
our instroction nfter he has given (wo weoks' [
Iabor in eitr or UopmmTenk

8
inl Course....... | Telegraphioc Couma.,
Sompee JAL‘(?!? H.'TAY H. Preside
PAREEIL SPRING, Viee-Proaldent. 211 mwi

BUSINESS COLLEGHE

N.E.CORNER FIFTH AND CHESNU
Established Nov. 8, 1881, Chartered March 14,
BOOK-EEEPING g

Course of ’ nhu?
R R s ehoet
Hook- w! the text ot this Ing
I plog,

s e R e e

YOUNG MEN

Jtod 16 viull the Institution nnd jud
n?l'vn 0:‘1?“ :EBWQII. & 'hu
M xnonany, Beoreiaty s & Mo &¥

HARDWARE, CUTLERY, ETg




